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therefore is always capitally punished. The punishment which is commonly
inflicted on theft is certainly not at all proportionable to the crime. It is
greatly too severe, and such as the resentment of the injured person would
not require. Theft appears to be rather contemptible and despicable than
fit to excite our resentment. The origin of this severe punishment arose
| from the nature of the allodial and feudal governments and the confusions
which were then so frequent. Each allodiall lord was as it were an inde-
pendent prince, who made war and peace as he inclined. Each of these
lords was commonly at war or at least in enmity with all his nei(gh)bours,
and all his vassalls were in like manner seperate from those of the other
lords and would always endeavour to carry off plunder from the lands of
their neighbours. The punishment of theft was at first some pecuniary
fine, or compensation. {Amongst the Romans theft was punished with the
restitution of double of the thing stolen, with this distinction, that if the
thief was caught with the thing stolen about him he was to restore fould,%
and two fold if he was not caught in the fact: in the fang or not in the fang
(as it is expressed in the Scots law()}), and in the Latin writers fur mani-
festus et nec manifestus. It will be proper to take the more notice of this,
as the reason of it does not appear to be very evident, and that which is
alledged by Montesquieu,%7 tho very ingenious, does not appear to me to be
the true one. He says that this law was borrowed from the Lacedemonians,
who, as they traind their youth chiefly to the military art, encouraged them
in theft, as it was imagined this might sharpen their wit [v.150] and skiil in
the stratagems of war. Theft therefore was as they suppose not (?at) all
discouraged amongst them, but rather honoured if it was not discovered
before it was finished; but when the thief was discovered it was looked on
as a disgrace, as being not cleverly performed. From this custom of the
Lacedemonians, the Romans, says he, borrowed their law; which though
it was proper enough in the Lacedemonian government was very unfit in
the Roman. But this does not appear probable in any part. For in the 1*t
place there is no good ground for imagining that the Lacedemonians
encouraged theft. This is conjectured from some passages? of %,
particularly one where he tells that there was a table kept at the publick
charge for the old men of the city, but none for the younger men. They
however were encouraged to pourloin for themselves what they could from
the table, for the reason above assigned. This however is very different
from what is properly denominated theft, which was not at all encouraged.
291, we do not see that theft was ever encouraged by the Romans, for the

¢ Reading doubtful
% Sic. Probably ‘four fold’ was intended. Inst. 4.1.3,5.

97 XX1X.13.
98 Blank in MS. Plutarch, Life of Lycurgus, 17-18.
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fur nec manifestus was punished as well as the fur [nec] manifestus; though
not so severly. The reas[v.151]on was this. Punishment is always adapted
originally to the resentment of the injured person; now the resentment of
a person against the thief when he is caught in the fact (?is greater) than
when he is only discovered afterwards and the theft must be proved
against him, which gives the persons resentment time to cooll. The satis-
faction he requires is much greater in the former than in the latter case. We
see too that there was the same odds made in the punishment of other
crimes. The murderer who was caught rubro manu was punished much more
severely than he against whom the murder was afterwards proven.} But
to prevent the abovementioned dissorders the Emperor. the 9 made
a law that theft should be punished with death. From this law of his,
capitall punishment first was inflicted on those who were guilty of theft;
this took place at first in Germany and Italy and spread afterwards over
the whole of Europe. The great facility of committing any crime, and the
continuall danger that thereby | arises to the individualls, always inhance
the punishment. Theft was in this state of government very easily and
securely committed and therefore was punished in a very severe manner.—
The Scots law some time ago inflicted a punishment still more severe than
on any others on those landed gentlemen who were guilty of theft. This
would appear very odd at this time, but naturally followed from the manners
of the times. Every clan was at enmity with all its neighbours, and each
chieftan was the chief abbettor and receipt of all the thefts, robberies, and

» that were committed. They were the grand receipt and the chief
spring of all those irregularities; it was therefore necessary that their
punishment should be the more severe. It was therefore not only a capitall
punishment, but this crime was allso attended with forfeiture of goods, an
incapacity of inheriting, and all other parts of the punishment of petty
treason.! But tho a capitall | punishment might be in some respects
proper in those times, yet it is by no means a suitable one at this time.
Ignominy, tine, and imprisonment would be a far more adequate punish-
ment.

The progress of government and the punishment of crimes is always
much the same with that of society, or at least is greatly dependent on it.
In the first stages of society, when government is very weak, no crimes
are punished; the society has not sufficient strength to embolden it to
intermeddle greatly in the affairs of individualls. The only thing they can
venture upon, then, is to bring about a reconciliation and obtain some

M Illegible word

% Blanks in MS. Frederick I: Lib. Feudorum, 11.27.8, and Gothofredus’ note thereto.
t 8ir G. Mackenzie, Laws and Customes of Scotland in Matters Criminal (1678), L.19.12,
citing Act, 1587, c. 50 (A.P.S. IIL.451, c. 34)
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compensation from the offender to the offended. But when the society
gathers greater strength, they’ not only exact a compensation but change
it into a punishment. The punishment(s) in this stage of society are always
the most severe imaginable. It is not the injuries done to individualls that

a society which has lately obtaind strength sufficient to punish crimes will
first take into its consideration. These it can only enter into by sympathy,
153 by putting | itself in the state of the person injured. Those which immedi-
ately affect the state are those which will first be the objects of punishment.
These the whole society can enter into as they affect the whole equally.
Of this sort are treason; all conspiracies against the state; and deserting
the ranks in the field of battle, and all such cowardice. Tacitus? tells us
that cowardice and treasonable practises were the only crimes punish-
able amongst the antient Germans, {and all such crimes were capitally
punished.} When therefore the state came to take under its consideration
the injuries done to particular persons, it was rather as injuries to the state
than as injuries to the individualls; the punishments therefore for all
crimes were in this stage of society,” immediately after compensation had
been thrown aside, the most bloody of any and often far from being
proportionable to the injuries.* When society made a still greater progress
and the peace and good order of the community were provided for, and
tranquillity firmly established, these punishments would again be mitigated
154 | and by degrees brought to bear a just proportion to the severall crimes.
History affords us many instances of this. The laws of the 12 Tables, which
were made about the time of the declension of compensation, punished
many of the slighter crimes with death. A libell, as we observed,’ was
capitally punished. But afterwards the praetors changed these punishments
into milder ones, more suited to naturall equity. In the same manner the
first laws that the Athenians had after the method of compensation-had
been laid aside were those of Draco, the most bloody ones imaginable.
Death was the punishment of the smallest as well as of the greatest crimes;
so that 4 says he punished in the same manner the stealing of a cabbage
as he did sacrilege or murder. These were afterwards succeeded by the
mild and equitable laws of Solon. In the same manner also in Britain
allmost all crimes of moment were considered as treasonable; the killing
of any person, at first’ and afterwards the husband or the wifes killing
155 the other, robbery, and theft in some cases, as that | before mentioned, even
the non payment of a debt, were considered as treasonable, and punishd
“:Lc.cordingly. We already observed that this has been in some measure

 Replaces ‘and has’ 7 ‘when’ deleted ¥ Jllegible word deleted { Num-
bers written above the last five words indicate that they were intended to read ‘at first of
any person’

2 Germania, xii. 3 143 above.

+ Blank in MS. Plutarch, Life of Solon, 17.
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taken away as with regard to theft. That regarding debt has been altogether
taken away in Scotland, and is laid aside in the practise of the English
law. These treasons were in generall taken away at the union of the
kingdoms in Queen Annes times.s The first punishments after compensa-
tion is laid aside are always the most severe and are gradually mitigated to
the proper pitch in the advances of society.

The 29 manner in which a man may be injured in his moveable estate is
by robbery. Though theft does not excite our resentment to any great
pitch, yet robbery, which forcibly takes our goods from us, will step up
our resentment very much. Robbery has therefore been generally punished
with death in all countries when compositions were laid aside, which was
the first thing that was provided for in all criminall cases. Not only the
forcible carrying off ones goods by putting him in fear of his person but | all
extortions by means of fear are accounted robbery. Thus if one should
either make one give him a summ of money for a commodity of no value,
an expedient often try’d by robbers to evade the law, or if he should make
one sell his goods at a great dissadvantage, all such extortions are accounted
robbery and are punished with death. But if one should oblige another to
sell him his goods for a price considerably higher than what he could
reasonably expect, this would not be accounted robbery as the person was
not deprivd of any part of his price, but would rather be attributed to
whim and caprice.$ ,

Piracy is another species of robbery which likewise requires a severe
punishment, and that not only from the resentment which all robberies
excite in us but also from the great opportunities there are of committing
it and™ the great loss which may be sustained by it, as a great part of a
mans property may be at once exposed, render a very high punishment
absolutely necessary; and this as I said is generally a capitall one.?

| We come now to those injuries which may be done one in his personall
estate. These are either, first, by fraud, whereby one cheats another out of
his property in his personall estate; or 39V, by perjury; or 297, by forgery.

The lesser frauds are generally obliged to be recompensed by the
deceiver and are besides punished with a fine. There are however two
species of fraud which are more severely punished; the 1%t is with regard
to bankruptcy. By the statute of bankruptcy in England, the debtor, on
giving up all his substance to his creditors, is freed from all farther distress;
but if he embezzles above 20£, besides his and his wifes wearing apparel,
he is punished with death.8 This law was made in the time of George 24,
and many have been since executed upon it; and with great justice. For

™ ‘also’ deleted

$ 7 Anne, c. 21 (1708). ¢ Hawkins, 1.34.7.
7 Hawkins, 1.37. % 5 George II, c. 30 (1732); Hawkins, 1.57.
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though the resentment of the injured would not perhaps require so great
a punishment yet there are severall circumstances which make it necessary.
The great benefit the person bankrupt receives | from this statute is no
small agravation of his crime. But besides this, there is no fraud which is
more easily committed without being discovered; one may take 1000 ways
to conceal his effects; and the loss of the creditors may by this means be
very great, as the best part of the effects may in this manner be very great.”
The temptation also the debtor is under to commit this fraud and save
some part of his effects make a high punishment necessary. For where
ever the temptation and the opportunity are increased, the punishment
must also be increased.— {For this reason, tho theft amongst the Romans
was punished in most cases with the restitution of double, one half for the
thing stolen and the other for retaliation, yet the stealing any of the utensils
of husbandry, as plows or harrow, was punished with death; and they were
deemed sacred to Ceres.%} The 24 sort of fraud to be here observed is one
with regard to insurance. The insurance,’® on the masters giving in an
account of the value of the ship and cargo, insure her for that summ. There
is an Act of Parliament!! however which makes it death for one to give in
an (?account) of this sort above the real value. For by that means the
master, having insured his ship above the value, might take an opportunity
of wrecking her on some place where he might easily save | himself and
crew; and by this means enrich himself to the great loss of the insurers.
And as the detection of all such transactions is very difficult, and great
profits might be made by it, the temptation to commit such a fraud is very
great and consequently the punishment must be high.— — —

Forgery is the next thing we are to consider. Whenever written obliga-
tions came to be binding, it became absolutely necessary that all frauds
of this sort should be prohibited. For otherwise one by forging an obligation
might extort any sum he pleased. Forgery therefore is both by the English
?Q_ Scots law [is] capitally punished; with this difference, that by the

cots law all sort of forgery whatever, without regard to the nature of the
obligation, is punished with death. By the English law only those forgeries
are liable to a capitall punishment which are done in the manner of those
papers which draw immediate payment, as bills, India bonds, banks bonds,
bank notes, and all others payable at a certain time.!? ° But | bonds,
properly so called, conveyances of land estates, and such as do not exact
any immediate payment, are not punished with death but with pillory, fine,

n Sic ¢ Blank in MS.

¢ The Twelve Tables, VIILg, penalized the nocturnal cutting of and the pasturing of
animals on another’s crops by death and sacrifice to Ceres.

1 Sic. Probably ‘insurers’ was intended.

1t 4 George I, c. 12 (1717); Hawkins, I.48.

12 5 Elizabeth I, c. 14 (1563); Hawkins, 1.70.
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and imprisonment. The reason here is the same as that of insurance and
bankruptcy. For here the payment of the money being to be made imme-
diately, the discovery of the person or the recovery of the money is very
precarious. Whereas in bonds and conveyances the danger can not be so
great, as the subjects are not so perishable and there is longer time to
examine the title.

Perjury is a crime no less dangerous.’* For by it one may be deprived of
his estate, or his life itself. The false oath of a witness may bnng all that
about; but this crime is not punished with death but with a very ignomini-
ous punished,! the loss of both his ears which are naild to the pillory,

* his nose, and a fine and imprisonment. There are indeed some cases where

161

one may (be) executed from perjury, but then that is not as a perjurer but
as a murderer, having by his false oath been the occasion of a mans suffering
innocently, | and this extends to the subborner as well as other cases of
perjury. Some authors inde(e)d affirm that there have been instances of
persons hanged on account of perjury, but these have probably been of the
sort above mentiond. Sir George M°Kenzie and Forbes's also alledge
that women guilty of adultery have been hanged on the statute of perjury;
but if there were any such instances it was a very wrong extention of that
Act; for we are to observe that it is only affirmative perjury that is thus
punishable. A promissory oath (tho it adds greatly to the solemnity of the
obligation),? tho it may be very sincerely made, does not appear when
broke to make on({e) guilty? (of) so heinous a crime as one who willingly
and knowingly affirmd what he then knew to be false. The breach of
such oaths is rather to be attributed to weakness and frailty than to any
malice or ill will, and this is the case with regard to adultery.—
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