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Summary: Sociology and anthropology of law were partly developed from inception to empiri-
cally address the complexity of the relationship between law and society. Many of their insights 
into how law is socially constructed through the interaction between cultural, religious, econo-
mic and political factors remain incompatible with the aims and concerns of mainstream legal 
scholarship. Most social scientific approaches to the study of legal institutions and legal beha-
viour have revealed the plurality of forms of law, demonstrating that law can simultaneously 
manifest itself in different forms and at different levels of social reality. In contrast, various 
schools of legal positivism have conceptually separated law from morality, legality from justice, 
and facts from norms, in order to create a normative basis for justifying the unity and autonomy 
of law. This paper starts by exploring the tension between Western and Islamic legal cultures of 
immigrant communities living in the West. It then goes on to argue that the use of such anti-
nomies as facts and norms, or law and morality, which are employed by legal theory in order to 
conceptually organise itself, diverts our attention away from the fact that law, whether it is defi-
ned as the command of the sovereign or the inner order of associations, is not divided into two 
opposing or contradictory poles. Instead, it consists of countless fragments which are not neces-
sarily related in a formal rational manner. 

Keywords: Legal Cultures, Living Law, Pluralism, Sharia Law, Gender, Rationality, Modernisa-
tion, Immigration 

1 Introduction 

This paper argues that we cannot satisfactorily explore the interaction between We-
stern legal cultures, which emphasise democratic values and principles of human 
rights, and the legal cultures of certain Muslim immigrant communities, which are 
neither based on Western democratic principles nor are sensitive to Western stan-
dards of human rights, without considering the political processes through which 
such interactions are realised. In this study, the relationship between Western and 
Islamic legal cultures of the immigrant communities living in the West is concep-
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tualised, not only in terms of the compatibility of their value systems, but also in 
terms of the imbalance of power and authority which shapes this relationship. 
Which factors influence the interface of legal cultures, where one legal system is 
operating within the jurisdiction of the other and, thus, is subject to its conception 
of legality and moral standards? To what extent is the acceptance or rejection of the 
legal culture of the »other« a function of an assessment of the actual compatibility 
of the cultures in question, that they can or cannot coexist in the same social space, 
and to what extent is it the outcome of legal ideologies and transient socio-political 
interests? 
 The remainder of this paper is divided into four parts. The next section, part two, 
explores the interaction between legal cultures by reference to three case studies: 1) 
a study of how the Bolsheviks attempted to engineer the modernisation of the Mus-
lim parts of Soviet Central Asia during the1920s; 2) a 20-year-old case of domestic 
violence from the lower court in Sandviken in Sweden (tingsrätten i Sandviken) 
where the court regarded the cultural background of a Kurdish immigrant as a mi-
tigating circumstance in sentencing; and 3) the negative reactions to the Arch-
bishop of Canterbury’s recent proposal to integrate parts of Sharia law into UK law, 
in order to address the needs of certain Muslim communities living in Britain. These 
case studies are used to conceptualise and examine the relationship between law, 
culture, religion and politics in the multicultural setting of late modern societies. 
Part three defines »legal culture« as a sub-category of the concept of culture, 
emphasising the importance of a shared language for the formation of a common 
cultural identity. This draws attention to the misleading presentation of Muslim 
communities in terms of one single mono-cultural or mono-ethnic identity. Part 
four revisits Eugen Ehrlich’s work. It argues that his sociology of law was sensitised 
by the cultural diversity he experienced in the Bukowina and that his theory of »li-
ving law« remains a useful tool for studying law in multicultural settings. The in-
compatibility of Ehrlich’s »living law« with the formalist project of legal positivism 
of the time was captured in his debate with Hans Kelsen who criticised him for 
confusing »is« and »ought«. This paper argues that Kelsen could not acknowledge 
Ehrlich’s sociology of law as a bona fide theory of law because »living law« described 
how law manifested itself empirically and, at times, in a contradictory fashion. This 
allows a two-fold re-interpretation of »living law«, either as an approach that recog-
nises the irrational (or contradictory) elements of law, or as a theory which introdu-
ces a different form of rationality (e.g. communicative rationality), thereby 
transcending the understanding of law as a system, which coheres internally. 
 Part five concludes the discussions by briefly referring to Harmann Hesse’s novel 
Steppenwolf. The story is about a middle-aged man who has become aware of his 
inner duality. Outwardly, he is a cultivated and moral man while, inwardly, he is a 
»wolf of the Steppes«. As the story unfolds, the man discovers his belief that he was 
made of one, or even two souls or personalities, to be illusionary; for every human 
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being consists of ten, a hundred or a thousand souls or identities. This idea is used 
to return to the distinction between »is« and »ought« and to throw new light upon 
the three case studies of this paper. 

2  Three Case Studies on Law, Culture, Gender and 
Religion 

2.1 The Bolshevik’s Modernisation 

In a study published in 1968, Gregory Massell describes how the Bolsheviks at-
tempted to engineer the modernisation of the Muslim areas of Soviet Central Asia, 
by legally strengthening the standing of women in these regions during the 1920s.2 
The Bolsheviks decided that women, who hardly had any social or legal rights and 
were excluded from public life, could be used as »a surrogate proletariat« and an 
instrument to remove the »backward« Islamic customary practices. Although wo-
men did not represent the working class, which in these agricultural regions was yet 
to emerge, they could nevertheless be empowered to gradually »loosen and disin-
tegrate traditional social relations« which hampered the progress of modernisation.3 
The Bolsheviks assumed that Muslim women would readily welcome and embrace 
such a reform and that a fundamental improvement in their legal status would au-
tomatically lead to the gradual demise of the traditional structures and institutions. 
This would in turn pave the way for the transformation of these communities into 
modern societies. Subsequently, Muslim women were granted civil rights, which 
were supported by a new judicial system staffed, in part, by women. The legal re-
forms ensured that women could publicise their grievances against their husbands, 
file for divorce and take employment and, thus, participate in public life. At the 
same time, the traditional court structures, including religious and customary tribu-
nals, were abolished and replaced by Soviet courts. 
 Changes that ensued took the Bolsheviks by surprise. Women took advantage of 
the new laws reluctantly and the male population subjected those who did so to 
hostile treatment and violence. Moscow-trained judges and officials, who were im-
ported to administer the new system, had neither the knowledge of the local lan-
guage nor any understanding of the culture of the local people. Understandably, 
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they soon felt lost in the maze of claims and counterclaims that flooded the courts. 
To make matters more complicated, women who dared to leave their husbands in 
search of the promised emancipation, often found no employment and were either 
forced into prostitution or had to return to their husbands. Far from revolutionising 
or modernising the Muslim societies or improving the situation of women, Soviet 
social engineering through law reforms reinforced traditional attitudes, values and 
structures. The brand of modernity which the Bolsheviks, but also other Western 
imperialist powers, brought to the underdeveloped areas of Asia and the other con-
tinents, aimed at establishing their colonial hegemony. This »modernisation« was 
not mediated through enlightenment, but imposed on the natives through the barrel 
of the gun and without consideration for their cultural identity, religious beliefs, 
political autonomy or national sovereignty.4 
 The Bolsheviks started transplanting their own set of political values, socio-
cultural norms, brand of law and legal institutions into the body of communities, 
which already had functioning cultural norms, formal and customary laws, and legal 
institutions. They also did not attach any importance to Central Asia’s »patchwork 
of religious and tribal tribunals, usages, and laws«.5 Far from being uniform, the 
natives’ legal order consisted of two systems with local variations: the official or 
semi-official Islamic courts, which implemented the rules of Sharia, and the local 
customary rules of adat. This meant that in these societies »conflict resolution could 
be formal or highly informal, public or private, and the prevailing legal forms, 
norms and practices depended to a large extend on the particular region, communal 
organisation, and ethno-cultural milieu, as well as on the personal charisma of the 
particular judicial mediator«.6 The combination of formal laws of Sharia and the 
local customary laws of adat were intimately related to the social structures and 
dominant forms of social life in these societies. While the Bolsheviks could restrict 
the practice of Sharia, which had to be conducted publicly, they could not curb adat, 
which was an extension of cultural traits and did not require publicly implemented 
procedures. 
 Similar examples to that of the Bolshevik experiment can be found in the studies 
of how British colonial rule disrupted the lives of the people of India by reproducing 
its own legal system in India and how the natives reacted by »perverting« the new 
legal system through, for example, flooding »the courts with law suits against each 
other«.7 In contrast to the Bolsheviks, the British did not try to transform the 
customary rules of the native Indians and, instead, tried to enforce Hindu and Mus-
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lim customs, using the procedural frameworks and traditional institutions of English 
law. This approach, which appears to be more sensible than the Bolshevik’s method, 
was not without its problems. Hindu law »assumed the hierarchical cast system, and 
the ancient codes prescribed different penalties for the same crime, varying with the 
cast of the offender« and Muslim law distinguished between the Muslims and the 
Kafir (infidel).8 In such a legal setting, where justice is realised through unequal 
treatment, the British introduced the principle of equality before law. The British 
gave too much regard to the homogeneity of the Hindu and Muslim customary 
laws, which led them to ignore the differences between the practices of numerous 
Hindu sects and sub-sects, on the one hand, and Shia and Sunni Muslims, on the 
other. In addition, the British ignored the localised variations of Muslim laws and 
customs. In order to bring these customary rules within the framework of English 
law, they had to be recorded, which meant that the Hindu and Muslim laws had to 
be codified. This task was carried out by learned scholars using authoritative texts.9 
By codifying the customary law of Hindus and Muslims, the British deprived them 
of their dynamic property and their ability to register and respond to the changing 
conditions of the life of the people who used them. As a result, the version of Hindu 
and Muslim customary laws, as described by the courts, soon came to be viewed as 
alien by the natives. According to Derrett, »if Hindu law ’stagnated’ under British, 
Islamic law died«.10 

2.2 The Sandviken Case 

In October 1989, a 24-year-old Kurdish immigrant from Iraq was brought before 
the Sandviken Lower Court in Sweden charged with assaulting, coercing and threa-
tening his pregnant ex-girlfriend who had left him to live with another man.11 
Although, the court found the defendant guilty as charged, it nevertheless released 
him on a suspended sentence and a fine of 3000 Swedish Kronor (ca $400). Convic-
tion on this type of criminal offence against a person ordinarily carried six months 
imprisonment, but in this case, when the court came to sentencing the accused, it 
argued that his »cultural« background provided a mitigating circumstance. Accor-
ding to the court’s judgement, the fact that the accused had a different (non-
Swedish) culture meant that his perception of his actions, which were in Swedish 
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law labelled as »assault«, were different.12 Moreover, the court added that at the 
time when the assault took place, the accused felt that his integrity had been viola-
ted.13 It should be noted that the judge and the lay judges who participated in ma-
king this decision were all Swedes and the court had not called for any independent 
expert opinion on the Kurdish customs and traditions. 
 This ruling was met with protest from several quarters. Lawyers and the judiciary 
questioned the relevance of the assumed cultural background of the accused for 
sentencing. Various women’s associations and interest groups highlighted that the 
ruling legalised violence against women. Immigrant associations, each in their own 
way, regarded the wording of the judgement as a threat to the precariously balan-
ced ethno-cultural relations in the country. In an article in the editorial pages of one 
of the morning newspapers, the chair-person of the Conservative Women’s Associa-
tion in Malmö asked if the Swedish women married to foreigners were, from then 
on, to be subjected to a different set of legal rules than those of the Swedish law.14 
Also, many Kurds challenged the court’s interpretation, arguing that violence 
against women was not, as it was implied in the judgement, a part of their custom 
(during the 1980s, few people had heard of »honour killing« among Kurdish immi-
grants). The prosecutor also criticised the ruling, pointing out that although an 
immigrant’s cultural background might explain his actions, it could not provide an 
excuse for assault. Not surprisingly, the Sandviken ruling was appealed and the 
accused was sentenced to two months imprisonment. 
 The significance of this case lies in the court’s acknowledgement that Sweden was 
ethno-culturally diverse and that the recognition of the »other« was unavoidable. 
What appeared as a progressive step failed disastrously because the ideological 
structures of Swedish law and legal policy were mono-culturally constructed and not 
conducive to recognising the »other«. The court’s attempt to acknowledge the eth-
no-cultural diversity of Swedish society, thus, revealed law’s male-centric percepti-
ons of gender relations, but also its ethnocentric images of other cultures. 
 A final issue concerning this 20-year-old case is that neither in the court’s judge-
ment, nor in the public debate that followed the ruling, can we find arguments that 
explain the defendant’s behaviour in terms of his religious beliefs. This is in stark 
contrast to the way recent cases involving Kurds living in Sweden have been presen-
ted and discussed publicly. In these cases, the Kurdish culture is linked to, or defi-
ned in terms of, Islam. In a recent case of honour killing we read: »The father who 
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is suspected of the crime is a Muslim«, suggesting a causal relationship between 
Islam and honour killing.15 This demonstrates how religion, or more specifically 
Islam, has recently become an ethnic signifier in public debates. However, this reli-
gious marker of ethnicity can function meaningfully only as long as one works with 
a monolithic conception of Islam, in other words, as long as one regards Islam as a 
system of immutable principles which produces a uniform set of social practices 
across cultural, linguistic and national boundaries. It is noteworthy that a similar 
monolithic conception of Islam and Muslims also informed the Bolsheviks’ and the 
British colonialists’ understanding of the religious and cultural practices of the nati-
ves. In addition, since 9/11, the public debate on Islam is shaped by the paradigm of 
the »clash of civilizations«, according to which Islam poses direct threats to Western 
civilizations and the spirit of democracy.16 

2.3 Incorporating Aspects of Sharia into UK Law 

In a lecture delivered to the Royal Courts of Justice in London on 8 February 2008, 
the Archbishop of Canterbury, Dr Rowan Williams, argued that the legal system in 
Britain needed to engage constructively with the religious concerns and motivations 
of members of the diverse communities which make up contemporary British socie-
ty. There are some 1.6 million Muslims currently living in Britain (2.7 per cent of 
the total population), many of whom use Sharia law in matrimonial and private law-
related matters to settle disputes. Yet, the decisions of Sharia courts are not recogni-
sed by UK law. In his lecture, the Archbishop argued that UK law should incorpo-
rate parts of Sharia into its corpus. He further pointed out that the accommodation 
of aspects of Sharia into the law was »unavoidable« and would, in his opinion, en-
hance community cohesion by making various religious minority communities part 
of the public process. 
 In an interview with BBC Radio 4, ahead of his lecture, Dr Williams explained 
that the recognition of certain aspects of internal laws of various religious communi-
ties by the British legal order could not be rejected casually as impossible, because 
there were already instances where UK law recognised the internal law of religious 
communities. Jewish courts, for example, already operated in Britain legally because 
there were »modes of dispute resolution and customary provisions which apply there 

 
15  »Skyll inte på islam« in Aftonbladet, 8 January 2008, accessed on 20 March 2008, posted at 
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in the light of Talmud«.17 The Archbishop made it, however, clear that he did not 
advocate an indiscriminate adoption of all aspects of Sharia, and did not condone 
the inhumane way in which it had been interpreted and enforced in certain Islamic 
states with extreme punishments and oppressive treatment of women. UK law was 
in such a strong position in relation to Sharia to allow it to provide the right of ap-
peal and the necessary safeguards against possible extreme and inhumane interpre-
tation and application of Sharia. The Archbishop added that Britain did well to 
avoid situations where the law challenged »religious consciences« over issues such as 
abortion and treated it as a secular matter »saying ‘we have no room for conscien-
tious objections’«.18 Neither did Britain want a situation »where, because there’s no 
way of legally monitoring what communities do, making them part of public pro-
cess, people do what they like in private in such a way that becomes a way of inten-
sifying oppression within a community...«.19  
 Despite these clarifications, most headlines on both the broadsheet and the tablo-
id press suggested that the Archbishop was advocating the introduction of the who-
le of Sharia law in Britain. Even liberal newspapers such as the Guardian carried the 
headline: »Uproar as archbishop says Sharia law inevitable in UK«.20 One of the free 
London papers wrote on its front page: 

Dr Rowan Williams said the adoption of elements of Islamic Sharia law – which includes all 
women wearing burkhas – in the UK »seems unavoidable«. He hopes a »constructive accommo-
dation« in areas such as marriage which could allow Muslim women to avoid Western divorce 
proceedings.21 

The Archbishop was criticised by the Government, his own Church and the repre-
sentatives of other religions, including the Muslim Council of Britain and Liberal 
Judaism and other organisations. The British Prime Minister’s spokesman swiftly 
distanced the Government from the Archbishop’s proposal by declaring that British 
law had to be based on British values and »Sharia could not be used as a justification 
for committing breaches of English law, nor should principles of Sharia be included 
in a civil court for resolving contractual disputes.22 Similarly, the Conservative party 
Shadow Minister for Community Cohesion stressed that »All British citizens must 
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be subject to British laws developed through Parliament and the courts«.23 Britain’s 
only Asian Bishop, the Bishop of Rochester, went further, by pointing out that it 
would be impossible to introduce Sharia into the corpus of UK law because »English 
law is rooted in the Judaeo-Christian tradition«.24 Dr Williams’s predecessor, Lord 
Carey, who does not normally criticise the Archbishop directly, made an exception 
in this case, by stating that »...there could be no exceptions to the laws of our land 
which have been painfully honed by the struggle for democracy and human rights«, 
adding, »acceptance of some Muslim laws within British law would be disastrous for 
the nation«.25 Finally, two members of the General Synod in London called for him 
to resign whilst other senior figures had remarked »Dr Williams’s standing as the 
[Anglican] Church’s worldwide leader had been diminished«, thus making it diffi-
cult for him to resolve the other disputes within his Church.26 
 The Archbishop’s lecture, published on his website, amounts to a seven thousand 
word long paper, in which he tries to »...tease out some of the broader issues around 
the rights of religious groups within a secular state, with a few thoughts about what 
might be entailed in crafting a just and constructive relationship between Islamic 
law and the statutory law of the United Kingdom«.27 His overall approach is plura-
listic. His message is based upon the assumption that we all possess overlapping 
identities and that the »membership of one group« should not restrict our freedom 
as a member of other groups.28 The sources, which the Archbishop uses in his paper 
to argue his case, consist of works of reformist Muslim scholars who wish to bring 
about what amounts to the reformation of Islam. Sharia does, admittedly, depend 
for its legitimacy on the Qur’an, but as the Archbishop argues: 

[I]t is to some extent unfinished business so far as codified and precise provisions are concerned. 
To recognise Sharia is to recognise a method of jurisprudence governed by revealed texts rather 
than a single system... [A]n excessively narrow understanding of Sharia as simply codified rules 
can have the effect of actually undermining the universal claims of the Qur’an.29 

One interpretation of this is that the Archbishop is suggesting that by engaging 
with Sharia, which is currently operating within certain (but not all) Muslim com-
munities in Britain, in a constructive fashion and by recognising its already functio-

 
23  Ibid. 
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ning courts, one could support the reformist movement in Islam. However, the 
angry reactions sparked by this suggestion revealed that the media and other inte-
rest groups and organisations in Britain were not concerned with having a 
»constructive« dialogue with anyone related to, or representing, the Muslim faith. 
Instead of asking if such incorporation was legally feasible, if such a step would sup-
port the reformists to introduce a new interpretation and practices of Sharia which 
were in line with the democratic underpinnings of English law, and if it would 
strengthen the community cohesion as suggested by the Archbishop, the general 
tendency was to reject the proposal as »impossible«,30 denounce it as »the pitiful 
contortions of a dying Church«31 or dismiss it as an idea which if implemented 
would lead to »all women wearing burkhas«.32 This is not to say that had the public 
debate on Sharia been informed by reason and a genuine attempt to explore the 
possibilities of incorporating Sharia into UK law, various commentators and interest 
groups would have necessarily concluded that; 1) the law in Britain was capable of 
accommodating Sharia; and 2) it was desirable to engage with and recognise the 
cultural identity of various groups, Muslims in particular, because it enhanced 
community cohesion. Even the mere incorporation of the Sharia family law, which 
discriminates against women, entails great challenges to a Western legal system. 
 Instead of denouncing the Archbishop’s proposal off-hand, one could have asked 
concrete questions. For example, according to Sharia, a man may initiate divorce 
proceedings against his wife at will, while the wife is denied the right to appeal the 
outcome of such proceedings. However, if the wife wishes to initiate similar procee-
dings, she requires the consent of her husband. Sharia also allows polygamy, which 
means that the man has the right to leave his first wife, refuse to divorce her and re-
marry. Was the Archbishop suggesting that UK law ought to recognise the decisi-
ons of Sharia courts which are brought about through procedures pitched against 
women’s rights simply because these courts are already operating? Or was he sug-
gesting that by recognising these decisions as legally valid, UK law could give wo-
men the right to appeal and to initiate divorce proceedings? In the BBC interview 
quoted above, the Archbishop mentions the need to legally monitor what commu-
nities do, suggesting that when certain practices are forced into the private sphere, 
they can intensify »oppression within a community«.33 Is the Archbishop attemp-
ting to undermine the traditional conservative forces within the Islamic communi-
ties living in Britain and pave the way for a reformist movement in Islam by giving 
Muslim women the right to appeal and to file for divorce? One cannot help noting 
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the similarity between the latent (and perhaps even unintented) consequences of the 
Archbishop’s proposal and the Bolshevik’s experiment in Central Asia. 
 In the public debate, Sharia was presented as an undemocratic value system in-
compatible with UK law. The assumptions regarding the incompatibility of Islam 
and Western democracy are in line with the ideologically manufactured idea of the 
»clash of civilizations«, which as mentioned above sees insurmountable divisions 
between Islam and the West. The problem with this ideology of »civilizational« 
conflicts, which was launched after the collapse of the Eastern block in the 1990s by 
people such as Samuel Huntington (a former White House aide), and gained cur-
rency in the aftermath of the 9/11, is that it takes the moral superiority of the West 
for granted. Moreover, it applies a culturally reified and socio-politically monolithic 
concept of civilization which disregards the plurality of worldviews and local practi-
ces within each so-called »civilization«. It is, admittedly, true that the practices of 
Sharia have taken inhumane and oppressive forms in some Islamic states and much 
of this oppression is directed towards Muslim women. However, it does not mean 
that all Muslims, or all Islamic states for that matter, are in favour of such practices. 
Similarly, the fact that Britain is a parliamentary democracy does not mean that 
that UK law functions strictly in accordance with unalienable principles of human 
rights. English law has, for example, no insurmountable difficulty in incorporating 
provisions which allow the authorities to hold terrorist suspects without charge for 
28 days, which clearly undermines the fundamental principles of civil liberty and 
the criminal law principle of the presumption of innocence.34 Neither has English 
law any difficulty in incorporating provisions such as Stop and Search Orders, which 
indiscriminately target minority groups.35 This means the reason for denouncing the 
Archbishop’s proposal cannot be that Sharia is inherently undemocratic and, subse-
quently, will introduce contradictions into an otherwise democratically coherent 
system of English law. The English law already contains many such contradictions 
and appears equipped to cope with them. 
 The examples given above are all concerned with the clashes of different systems 
of belief, mores and, ultimately, legal cultures. They also show that once cultural 
values and beliefs are brought face to face, political convictions and interests, rather 
than systematic investigation into the possibility of co-existence of plural systems in 
the same social space, come to prevail. The political and ideological convictions of 
the Bolsheviks, together with their military dominance of Soviet Asia, made them 
oblivious to the significance of the natives’ formal and informal laws. Similarly, in 
the Sandviken case, the question of whether the decision of the court to recognise 

 
34  The Home Secretary, Jacqui Smith, recently put forward a proposal to extend the period to 
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the »otherness« of the defendant was justified, even though its sentencing decision 
might have been wanting, was overshadowed by the political interests of various 
groups and the mono-cultural policy of the Swedish law. Finally, the Archbishop’s 
proposal regarding Sharia was met with intense hostility and rejected not because 
UK law’s internal modus operandi rendered it impracticable, but because it too was 
politically incorrect. No aspect of Islam, which in the political climate after 9/11 is 
linked to terrorism and anti-Western sentiments, could find accommodation within 
the democratic structures of Western law and polity.36 
 The three cases which I used above suggest that the political discourse against the 
backdrop of which the interaction between various legal cultures takes place tends 
to stress the differences between rival systems. However, the political discourse can, 
and does, disregard differences if focusing on the similarities between the rival cul-
tures serves its ideological ends. The publication of Salman Rushdie’s Satanic Verses 
in 1988, which provoked protests among some Sunni Muslim communities in towns 
such as Bradford with large Pakistani and Bangladeshi immigrant populations, is a 
case in point. The protests were initially locally organised, but once the local organi-
sers received financial support from sources outside Britain (allegedly with links to 
Saudi Arabia), the local protests spread beyond Britain’s borders and transformed 
into an international movement. The Sunni organisers of the protest eventually took 
their grievance to Ayatollah Khomeini, the spiritual leader of Iran’s Shia Muslims at 
the time, who declared the book as blasphemous and, on 14 February 1989, 
proclaimed a fatwa sentencing Rushdie to death. The point made here is that the 
politics surrounding the Rushdie affair required Sunni Muslims, who ordinarily do 
not recognise the legality and authority of Shia Islam, to set aside their legal cultu-
ral differences and bring their case to a Shia court. They did so because the Shia 
court of the Ayatollah was the only place the Sunni protesters could obtain the type 
of verdict they wished against Rushdie, i.e. a death sentence, but also a verdict 
which was more than a symbolic action.37 And surely enough, soon after the pro-
clamation of the fatwa in 1989, the Hezbollah made an attempt to assassinate 
Rushdie in London. 

 
36  Since 9/11, the public perception of Islam as an extremist militant faith which condones, 
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3 Monolithic and Plural Conceptions of Legal Cultures 

Legal culture refers to »relatively stable patterns of legally-oriented social behaviour 
and attitudes«,38 and as such should be regarded as a sub-category of the concept of 
culture. Culture is, in turn, defined in terms of »meaning« or the dynamic processes 
which make social life meaningful and help individuals and whole communities to 
develop their own particular worldviews.39 Expressed differently, culture refers to 
the process of reproduction of beliefs and attitudes that people hold about the social 
world.40 These beliefs and attitudes help the individual to interpret, create and re-
create the social reality within his/her own universe of meaning. At the same time, 
they form cultural patterns by manifesting themselves as the intersubjectively sha-
red values of a community. These cultural processes are either directly or indirectly 
dependent on the use of language. A common language is, in fact, vital for the for-
mation of cultural identities and, by extension, for the development of legal cultu-
res. People who do not share a common language cannot form a cultural group and 
cannot share the same legal culture. Hence, it is misleading to suggest that Muslim 
communities belong to a single Islamic (legal) culture. It is, admittedly, important 
to recognise that Islam contains fundamental values in regard to how the private 
and public lives of Muslims are to be organised. In this sense, Islam can be used as 
an ideological beacon for mobilising groups of people who might otherwise have 
little in common, but such a mobilisation will be a political rather than a cultural 
project. Malaysians, Bangladeshis, Saudis, Iranians, Turks and Albanians are all 
Muslims, but they do not belong to the same cultural and linguistic spheres. The 
Islamic »civilization« is thus unfolded through many socio-political processes, at 
many linguistic and cultural centres and geographic localities. A closer scrutiny of 
Islamic nations reveals that their cultural identity is not entirely a function of Islam, 
but a product of social, political and historical processes, some of which have very 
little to do with Islam or other religions. More importantly, their interpretations of 
Islam and religious practices are shaped by their socio-historical backgrounds and 
experiences. To give an example, after the Mohammedans invaded Persia and con-
verted Persians to Islam, the Persians revolted against the ruling Caliphate in order 
to reassert themselves. Thus the adoption of Shia Islam gradually became part of the 
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resurrection of the Persian identity »beneath a veil of religion« and a part of the 
political struggle against the Arab domination of Persia.41 
 As we saw in relation to the case studies in the previous section, Islam and Mus-
lim immigrant communities were depicted as homogenous entities in public politi-
cal discourse. There was no recognition of the cultural diversity among Muslims, 
whose language, history and customs are as diverse as Christians’. As Goodall points 
out, the word Muslim is frequently used in Britain »to mean someone who looks 
‘Asian’«; more specifically, to indicate a person from Pakistan, India or Bangladesh, 
where the majority of the British Muslims have traditionally come from.42 In this 
way, the public discourse conflates Islam and race, or to put it differently, it ‘raciali-
ses’ Muslims. Various cases of racial hatred brought before the courts show, for 
example, that the word »Muslim« is used as a »racist marker«.43 Notwithstanding 
the usage of »Muslim« in public discourse, and despite the fact that both »Jew« and 
»Sikh« are recognised in law as racial groups and, thus, protected against the offence 
of incitement to racial hatred, »Muslim« is considered to be a religious category in 
English law. This is correct in the sense that Islam is a world religion encompassing 
many ethnicities and cultures, but incorrect in the British context because its every-
day usage has come to refer to South Asians as a racial category. Thus, the anti-
Muslim hostility, which has targeted Asians in Britain, was not considered an of-
fence of incitement to racial hatred and could not be successfully prosecuted until 
recently when incitement to religious hatred was made unlawful by the new Racial 
and Religious Hatred Act 2006. 
 The everyday conception of »Muslim« as a mono-racial or mono-cultural category 
also tainted the debate on the Archbishop’s proposal lacing it with negative senti-
ments. No attention was paid to the fact that there were different versions of Islam. 
Nor any notice was taken of the link between Sharia and local customs (a link which 
is often ignored by Western scholars). Arguably, the divine origin of Sharia is belie-
ved to render it immutable. However, Sharia too needs to be interpreted before it is 
put into practice, which opens it to the possibility of change, a point which was 
underlined in the Archbishop’s paper. According to Lawrence Rosen, within every 
Muslim legal system, we find »some local variation of the proposition that custom 
must take precedence even over that which is sacred law; ‘[w]hatever dictated by 
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custom is as if dictated by law’«.44 Islamic law has a symbiotic relationship with the 
custom of communities which adopt it as a source of social order. This, in turn, 
means that there are as many versions of Sharia in operation in Britain as there are 
Muslim communities belonging to different ethno-cultural spheres. The public de-
bate following the Archbishop’s proposal ignored the plural character of Sharia, 
while depicting UK law as a fundamentally democratic and coherent unit whose 
internal cultural and moral integrity will be violated by the introduction of the un-
democratic rules of Sharia. 
 It is not only the dominant political and cultural discourses in the West, but also 
militant and extremist Islamic groups that use the immutable dichotomy of West 
and Muslims to describe the relationship between themselves and their host coun-
tries. These groups conceptualise the West as a mono-cultural entity and regard a 
rejection of the Western identity of their host countries as the first step towards the 
»promotion of a single united ummah«.45 In countries such as Britain, the second 
generation immigrants’ return to Islam has increased since 9/11, and markedly in-
tensified since the Iraq war. Why young Muslims turn to Islam is often explained 
by reference to their socio-economically marginalised place in British society. Ho-
wever, Akhtar argues that young Muslims’ return to religion has a more complica-
ted socio-cultural mechanism, »one that offers individuals who feel in some way 
constrained by their circumstances an alternative ideology, a sense of belonging, 
solidarity and means of political mobilisation«.46 According to Akhtar, this also 
means that the young Muslims’ return to religion, is not a revival of Islam as such, 
it does not necessarily mean »an increased adherence to the Islamic code«, but 
»instead refers more to individual empathy with a religious identity, an identity that 
provides group solidarity«.47 We are, thus, not dealing with a conventional cultural 
construction of Muslim communities, but with the rise of a political movement 
among the young generation of Muslim immigrants, who make an instrumental use 
of Islam to unite a diverse group of people whose primary common denominator is 
not religious but socio-political. These children of immigrants feel that they are 
being victimised, marginalised and demonised; not for what they are or have done, 
but instead for how the majority culture perceives them. 
 The political discourse which shapes the confrontations of Western and Islamic 
legal cultures is not uniform either. One important distinction can be made between 
the concerns which are voiced from within the legal systems by the judiciary or 
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other officials of the law, and the concerns raised by those outside the legal system, 
i.e. by political actors, interest groups and citizens. The concerns and approaches of 
the judiciary are not always in agreement with those of the political system and the 
public in general, and in some cases clash. For example, the judiciary in Britain has 
been, on the whole, opposed to the detention of terrorist suspects without charge 
and to the proposals to extend the period of detention from 28 to 42 days. Many 
members of the judiciary see the proposal to extend the period of detention incom-
patible with several Articles of the European Convention on Human Rights and 
regard it as an unnecessary measure which further undermines the fundamental 
principles of law. In contrast, sections of the political establishment present the 
proposal as a necessary and logical measure to ensure national »security« and citi-
zens’ safety. The public opinion is also divided on this matter, but ordinary people’s 
concern with »security«, and the fact that the majority of citizens will not be at the 
receiving end of such measures, tend to move the public opinion in favour of the 
proposal. Such disparities could be explained by distinguishing between internal and 
external legal cultures, i.e. between legal meaning, which is generated by the judi-
ciary and other functionaries of the legal system in relation to the internal operati-
ons of the law, and the attitude and perception of citizens towards law, legal institu-
tions and legal regulation.48  
 This distinction may, arguably, serve conceptual and analytical ends in certain 
circumstances – it helps for example to explain why there can never be one single 
legal culture in a modern society – but as with other dichotomies, it can draw our 
attention away from the dialectical interaction between various forms of legal mea-
ning; for example, between the attitudes of the officials of law and those of the citi-
zens, which ultimately create our image of the law as a body of norms and practi-
ces.49 Perhaps more importantly, it fails to reflect the diversity of views and attitu-
des which can exist both within and without a legal system. The judiciary is often 
divided on many important policy issues, such as how to treat terrorist suspects, 
while the public discourse on legal issues often consists of conflicting and contradic-
tory viewpoints on the relationship between law, culture and religion. Yet, legal 
positivism, which remains the dominant perspective within legal studies, continues 
to propagate an understanding of law in terms of a single coherent (i.e. free from 
internal contradictions) system of rules, doctrine and decisions which are largely, if 
not entirely, independent of moral, cultural and social forces. This perhaps explains 
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why mainstream jurisprudence continues to debate the separation thesis, i.e. if and 
how law and morality are related, as if it were the fundamental problem of law.50  
 The remaining parts of this paper hope to show how the socio-cultural diversity 
of the type we have discussed above can be explained theoretically, while throwing 
some light on why both political and legal discourses tend to present the legal order 
as a single homogeneous unit. 

4 Living Law and Cultural Diversity 

4.1 Ehrlich’s »Living Law« 

The concern with the complexity of the relationship between law and custom, in 
general, and law and cultural diversity, in particular, is hardly new in social scienti-
fic studies of law. Eugen Ehrlich, one of the founders of the sociology of law, deve-
loped his notion of »living law« partly as a response to the cultural diversity in 
Czernowitz in the Bukowina, where he worked and lived most of his life. There, 
Ehrlich could observe »nine tribes: Armenians, Germans, Jews, Romanians, Rus-
sians (Lipowanians), Ruthenians, Slovaks (often taken for Poles), Hungarians, and 
Gypsies« living side-by-side.51 Being a jurist, he was also curious as to how this cul-
tural plurality interacted with the legal order of the Austro-Hungarian Empire. He 
saw the attempts of politicians in Vienna to enforce their laws on the functioning 
normative orders of these culturally diverse, yet harmonious, ethnocultural groups 
as socially detrimental. Also, being a Roman Catholic of Jewish descent with an 
interest in the Jewish question in Eastern central Europe, Ehrlich had probably ex-
perienced at first hand the tensions entailed in living at the intersection of cultures, 
religions and ethnic identities. In this sense, Ehrlich’s sociology of law is a theory of 
legal pluralism sensitive to legal cultural diversity. 
 A similar approach to law also grew out of legal anthropology’s preoccupation 
with social control and how the imposition of centralised colonial laws were received 
and experienced by the indigenous people of the colonised countries. Sociologists, 
such as Ehrlich, and social anthropologists, such as Malinowski, were amongst the 
first scholars to develop pluralistic theories of law.52 Although the aims and the 
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contexts of their research were different, they both defined law and legal order in 
broad terms that included not only the traditional legal institutions, but also the 
»non-legal forms of normative ordering«.53 
 In Fundamental Principles of the Sociology of Law,54 Ehrlich distinguished between 
law created by the state and law produced by the organisational imperatives of non-
state social associations. The state law (Staatsrecht) was, in turn, differentiated into 
statutes (Gesetze) and juristic law, i.e. legal norms for decision-making (Ent-
scheidungsnormen) which are developed by jurists through a process of universalisation 
and the »reduction of unity« of legal norms.55 However, according to Ehrlich, it was 
not the state law, but »living law« that dominated life itself. Living law did not 
need to be expressed in legal propositions and emerged independently of the state 
law out of the inner order of associations. Ehrlich calls norms which emerge in this 
way »facts of the law« (consisting of custom and usages, relations of domination and 
subjugation, property relations and declarations of will as in contract and testa-
ments) and argues that they have a considerably greater impact on social structure 
and organisation of society than any law posited by the state. 
 Living law and theories of legal pluralism in general are often criticised for failing 
to distinguish between certain social and cultural norms, on the one hand, and legal 
norms on the other. The requirement to sharply differentiate between legal and 
extra-legal norms is a normative standard belonging to legal positivism and state 
law. It is, therefore, not a benchmark for measuring the social scientific validity of 
legal pluralism, which does not recognise the state as the primary source of law. The 
criterion for assessing the assumptions made by legal pluralism are in the first place 
empirical, i.e. whether or not ordinary men and women use certain rules and norms 
which are not posited by the state or other official institutions to resolve their dispu-
tes and organise their relationships.56 For both Ehrlich and Malinowski, the decisive 
factor for distinguishing between legal norms and social or cultural norms were to 
be found neither in relation to the legal sources of norms nor to their institutional 
form. That is to say, for a norm to be regarded as legal, it neither had to have been 
posited by the state, nor did it necessarily require some formal executive instituti-
ons, such as the courts or police, to ensure its enforcement. A norm gained legal 
status if it fulfilled other socially functional conditions, such as inducing social 
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control and order. Ehrlich used the concept of opinion necessitatis for distinguishing 
legal norms from other types of normative statements and behaviours.57 He meant 
that a socio-cultural norm became legal when the group which had introduced it as 
a standard of conduct, attached great importance to its application. This concept of 
law is fundamentally different from definitions found in Max Weber’s and Hans 
Kelsen’s works, where the existence of sanctions, administered by a special staff, 
against the violation of legal rules play a decisive role in identifying legal from ex-
tra-legal norms.58 
 Clearly, there are significant overlaps between state law and living law. Among 
norms of decision, which are applied by courts, we find many that dominate social 
life and function as the inner order of certain associations. In fact, Ehrlich meant 
that living law, being the foundation of most forms of law, ought to be treated as the 
law proper and should be regarded as the foundation for legislation or legal decisi-
on-making. But this amounted, according to Hans Kelsen, to confusing Sein (»is«) 
and Sollen (»ought«). 

4.2 Kelsen’s Critique of Ehrlich 

Kelsen criticised Ehrlich on several points, arguing, for example, that the concept of 
»fact of the law«, defined by Ehrlich as »usage, domination, possession, and dispas-
sion (usually by contract or by testimony disposition)«,59 was a contradiction in 
terms because law is intrinsically normative.60 More importantly, Kelsen argued 
that it was one thing to argue that living law is the origin of all forms of law (a sta-
tement which Kelsen incidentally did not agree with) and quite another thing to 
argue, as Ehrlich did, that living law ought to be the basis of legislation and legal 
policy. Kelsen meant that sociology was an empirical science which could describe 
and explain law’s operations, such as the decisions made by courts, but such descrip-
tions cannot lay the basis for assessing the normative soundness of these decisions.61 
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 Although Ehrlich was offended by Kelsen’s suggestion that he had confused is 
and ought, he nonetheless refused to defend himself against Kelsen’s critique.62 
Whatever the reason for his refusal to engage in direct debate with Kelsen, to accu-
se Ehrlich of confusing is and ought misses the main point of the theory of »living 
law«. By the main point, I am not here referring to Ehrlich’s systematic attempt to 
create a »science« of law as a branch of social sciences which explores law as a social 
phenomenon. Nor am I referring to his novel argument that a body of rules does 
not necessarily require the threat of sanctions or the likelihood of being enforced by 
an especially authorised staff, before it is recognised as law.63 Nor am I referring to 
his critique of the state-centred concept of law,64 upon which rests legal positivism, 
and his insight into the practical workings of law which shows that the state is not 
the sole, or even the primary, source of law. Here, I am referring to living law’s 
ability to bridge the gap between facts and norms, reason and belief, law and mora-
lity. Ehrlich’s concept of law does not »confuse« is and ought, but by observing law 
that, de facto, lives and operates in society, reveals how the prescriptive and the 
descriptive properties of legal norms are conflated when people use law.  
 Law, as Ehrlich discovered it, refused to be neatly conceptualised in terms of is 
and ought, as two sharply defined opposites. This law could be is and ought at the 
same time, containing more than a grain of what probably appeared to Kelsen as 
»irrationality«. Kelsen was, arguably, right in pointing out that Ehrlich’s concept of 
law was contradictory, but the contradictions were paradoxes generated by social 
operations of law rather than by Ehrlich’s analysis.65 Unlike Kelsen, whose formal 
theory of law provided an account of how law ought to be identified and how a legal 
system ought to be constructed, Ehrlich was simply describing the social operations 
which generated forms of social control and organisation. Kelsen was unable to 
acknowledge Ehrlich’s theory because living law represents a type of rationality 
which was incompatible with Kelsen’s understanding of a rationally constructed 
legal system. Living law is the foundation of social organisation. It captures how 
certain categories of norms which are generated within »lifeworld« (Lebenswelt) be-
come intersubjective within a group of people and how these norms regulate the 
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behaviour of the members of this group. Thus, its form of rationality is closer to 
what Jürgen Habermas described as »communicative rationality« than Kelsen’s 
formal rationality.66  
 From a sociological standpoint, it follows that living law, which emerges out of 
the functional needs of social organisation and is symbiotically related to mores, 
customs and social organisational reality of the people who have produced it, should 
provide a sound basis for law, legislation and legal decision-making. This does not, 
however, mean that living law is necessarily humane or democratic. The unofficial 
legal system of the Muslim communities of the Soviet Central Asia (adat) and the 
unofficial forms of dispute resolution used by immigrant Muslim communities li-
ving in Britain are two cases in point. Both these systems can, to different degrees, 
be regarded as living law and both deny equal rights to women. As the colonial 
experiences demonstrate, the recognition of the social organisational significance of 
these forms of laws, undemocratic as they might be, is now, to use the Archbishop’s 
word, »unavoidable«. The Bolsheviks could have avoided the great harm they inflic-
ted upon the Central Asian societies, in general, and women, in particular, had they 
recognised the fundamental significance of forms of social control which were em-
bedded in Asian people’s customs and traditions. My argument here is that, even 
though this was most probably not Ehrlich’s intention, the concept of living law, in 
addition to capturing the diversity of forms of law, also helps us to make sense of 
what might appear as the contradictory (or the »irrational«) elements which consti-
tute law. 

5 Steppenwolf 

Steppenwolf, one of Hermann Hesse’s novels,67 is about a middle-aged man named 
Harry Haller who is, outwardly, a spiritually refined intellectual and an artist, a 
cultivated man of high moral standing who seeks and enjoys the rational orderliness 
that a bourgeois life has to offer. Inwardly, however, Harry is a »wolf of the Step-
pes«, a wild animal of low moral standing, who cannot help challenging and viola-
ting the everyday conventions and what he regards to be the artificial limits of ordi-
nary men and bourgeois life. Not only does Harry experience himself as consisting 
of two parts – part man and part animal – he also feels torn apart by the ongoing 
struggle between the »human« part, which is a creature of rational thoughts and 
habits and enjoys the middle-class order of things, and the »wolf«, which is a wild 
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animal of irrational instincts and behaviour. This novel is the story of Harry’s disco-
very that what he has experienced as his dual existence represents an oversimplifica-
tion of the state of affairs. As the story unravels, Harry comes to realise that he does 
not consist of two souls, one human and one wolf, but of hundreds of souls. Even 
the wolf does not have one single soul and consists of fragments of identities. 
 Despite their fragmentation of souls, even the most intelligent of humans seem to 
have a deeply rooted inborn need that makes them see the world and themselves 
through »delusive formulas and artless simplifications« which ultimately rest upon a 
false analogy.68 No matter how often the illusion that every person is a single soul is 
shattered, it is somehow restored again: 

And if ever the suspicion of their manifold being dawns upon men of unusual powers and unu-
sually delicate perceptions, so that, as all genius must, they break through the illusion of unity of 
the personality and perception that the self is made of a bundle of selves, they have only to say so 
and at once the majority puts them under lock and key, calls science to aid, establishes schizoph-
renia and protects humanity from the necessity of hearing the cry of truth from the lips of these 
unfortunate persons. Why then waste words, why utter a thing that every thinking man accepts 
as self-evident, when the mere utterance of it is a breach of taste? A man, therefore, who gets so 
far as making the supposed unity of the self two-fold is already almost a genius, in any case a 
most exceptional and interesting person. In reality, however, every ego, so far from being a uni-
ty, is in the highest degree a manifold world, a constellated heaven, a chaos of forms, of states 
and stages, of inheritances and potentialities. It appears to be a necessity as imperative as eating 
and breathing for everyone to be forced to regard this chaos as a unity and to speak of his ego as 
though it were one-fold and a clearly detached and fixed phenomenon. Even the best of us share 
the delusion.69 

This novel concludes by Harry being led by a mysterious saxophonist to a »magic 
theatre« where Harry’s soul disintegrates and he takes part in several unbelievable 
events which end in him killing (or hallucinating to kill) a young prostitute. It is, 
however, not the ending of Steppenwolf which provides us with the beginning of 
our account of law and legal discourse, but the struggle between the wolf and the 
ideal of rational order and, by extension, legal positivism’s denial of the wolf and its 
imperative need to conceptualise its fragmentary and contradictory bundle of rules, 
decisions and practices as a coherent whole, to see and present the manifold as the 
one-fold. Those who distinguish between the internal and external properties of law 
(such as Hart)70 or internal and external legal cultures (such as Friedman),71 or try to 

 
68  Hesse, ibid. at 70. 
69  Hesse, ibid. at 70-72. 
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acknowledge the indivisibility of law and justice (such as Alexy),72 only succeed in 
distinguishing the wolf from man or recognising the wolf in man. What they neglect 
is that both wolf and man are in turn made of fragments of identities.  
 Steppenwolf, which is to some extent Hesse’s autobiographical masterpiece, is 
influenced by Nietzsche, on the one hand, and Freud, on the other. It captures not 
only much of the tension in the European cultural tradition which started with the 
Enlightenment, but also reflects the inner intellectual demons of a generation which 
includes Max Weber, Hans Kelsen, Eugen Ehrlich, Brasilow Malinowski, to men-
tion a few, who set the scene for the debate on law and society. It is perhaps these 
men’s concerns, their awareness of the limits of rationality as in the case of Weber’s 
»iron cage,« and the potential of the wolf in the case of Ehrlich’s »living law«, or 
their systematic attempts to deny the role of the wolf in modernity, as in the case of 
Kelsen’s »pure theory of law«, which is transferred to law. In short, I suggest here 
that the conceptual duality of law masks two important and interrelated characte-
ristics of law; 1) its »irrational« qualities – »irrational« only in so far as they do not 
fit into the model adopted by legal positivism; and 2) its diversity – the acknow-
ledgement that law is a collection of normative, factual, social, cultural, moral, re-
gulatory, symbolic, educational and professional fragments. All these characteristics 
are reflected in Ehrlich’s »living law«. 
 In the previous sections, I argued that forms of law, culture and religion interact 
as part of an ongoing public discourse, the parameters of which are determined by 
the ideological concerns and political objectives of the time and the setting in which 
the discourse is realised. I also tried to demonstrate that both Western public opini-
on and Islamic extremist groups depict themselves and the culture of the »other« as 
homogeneous entities. This is politically and psychologically functional, for by dis-
regarding the plural characteristics of their own and other groups’ cultural identi-
ties, they free themselves from the need to deal with the moral complexity of the 
social reality which confronts them. This in turn allows them to act with conviction 
and the belief that they represent the good and the rational. Similarly, by regarding 
the Western legal culture as democratically uniform, Western commentators and 
legal scholars can turn a blind eye to its otherwise contradictory and fragmented 
nature. This enables them to dismiss the »wolf« as incompatible with the rational 
architecture of Western legal systems.  
 This paper has tried to capture different discussions, expressed in different voices, 
from different times and places, on the relationship between law and culture. One 
way to summarise these discussions is by asking two new questions: Firstly, is it 
possible that the legal cultural identity of Muslim immigrant communities is part of 
the »wolf of the Steppes« of Western legal cultures; a wolf which as mentioned 
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above consists not of one single but of numerous identities? Secondly, is it realistic 
to expect the Western legal cultures of the type we find in Britain or in Sweden to 
engage with the »wolf« constructively, whilst they have not as yet discovered and 
acknowledged their own plurality of forms? 
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